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\:$l41(>Jcbcif cB"f ~ ~ "9"ciT Name & Address

1. Appellant

M/s. Suresh Gopilal Kudiya, Steel Town Compound, Opp. Nova
Petrochemicals, Bavla Road, Changodar, Ahmedabad

2. Respondent

The Assistant Commissioner, CGST, Division-IV, Ahmedabad North, 2nd
Floor, Gokuldham Arcade, Sarkhej Sanand Road, Ahmedabad-38221 O

al{ arf gr or#t sm?gr a arias ryra aar ? la za 3rat uf zenRenf
ft alg ·T; err 3rf@rant at aft u greru 3a ugd m oar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ "fficITTx cB"f grlervr 3mraaa
Revision application to Government of India :

(1) tu snla zyca 3rf@nfu, 1904 #t err 3rRh ag ng mrai a if WJ1cm
tITTT cBl" ~-tITTT mer qga # sirfa grlern 3r4aa are#tr fa, ala al, fcrn=r
iarau, «lea f@, a)ft #ifra, ufta tu a, ir rf, { f4ca : 110001 cBl" cBl" ~
afey [
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i i) zufk ml t if mar a wt an arur h fa#t augrir zu 3rr lam #
a fhfl query w rvsrr i aura gy mf i, a fa#t rsr( IT aver i ark
% fcnxfr cblx~I~ if m fa,4) asr i st nr #6t 4Rau # hr s{ st I

(ii) In case of any loss of goods where the loss occur · in transit from a factory to a
warehouse or to another factory or fr % :qrehouse to another during the course of
processing of the goods in a warehou s , · hether in a factory or in· a warehouse.
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(8)
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

IIn case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

sif snra #$t saraa zgc #ya a fg it sp@l #fee mt al {2ah ht am±r its
err vi fur a gf@a srgaa, 3rft arr °9Tfur atwt qrarfa arf@fa (i.2) 1998
'cITTT 109 rr Pgar fag mg stt ·

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ~~~ (3rc:f@) PllJl-llcJctl, 2001 # fa o sifa Raff&e qua in zgs'j at
mw:rr , hfa smear a uf st2 hf feta ft a a# a4a pa-am?r ya a@la snr 6
at-at ufeii # mer Ufra 3mar fau Ir a1Reia mer arr • mr qngfhf asifa
35-~ if frrclfur #t yrarqr rr tr--6 arr ct)- >ffu ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, .2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ff@a 3maa a er gi via vaag aru qh a ah a zt at rt 2oo/- pl qua
ctJ- \ilTq am Gigi icaaa ya card unrar gt at 4 ooo1- ctJ- tJftw "TIBR ctJ- \ilTq,

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tar zyca, ##trUna green vi vars a7lair -muff@aua uf 374h
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b4tr Gura zrca rf@Ru, 4944 t arr 35-4l/as- aiafa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

3a~farRa 2 (1) cjJ' i aag rga ararar #) sr@ca, a4tat #m #tar ggca,
a4hr naa zge vi hara r#ha naff@ravwr (free) t ufea &fa 4)eat
asrarara # 21,Tell, agIf] 44a7 ,3#al ,fyaR,3IzaIal -aaooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Register of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) "lift~ 3nr?gr j a{ e sresii atmar hr & re) ajar #a fg tITTr cp]":fTTlFf

Gqfa zr a fa Gr a1fey z sz # eh gg «ft fa far ut arfa cB" fu-q­
JenifenR 34)fr mrqrf@raw at va 3rft zu a#tu war at ga am4a fhur urr ?j
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urarcu gen 3r@fr 4g7o zerr visit@ra at~-1 a siaf feufR fa5g r4Ir ta
3mrdea u e arr zrenfenf fufu qf@art 3TTW ,@) 6t yaR u 6.6.so ha
cpJ rllllllcrlll ~~WIT 6FIT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) a sit iaf@ mcii at fiau av4 an fit al ajh #ft en 3naff fa0a star 2 i
«ft zyc, ta sna yea vi aa ar4#h +nzmf@raw (arzafRqf@;) fr, {982 #
frrtmr t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, ·Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) v#tr z[ca, shr sgrea zgea vi @hara or4ta nrnf@raw (frbc), # uf ar4hit a
mmT ii afari Demand) v is (Penalty) cp]" 10% 'ircf st mar sfaf a1are«if,
3fr#aqaGT 1o q?ls5u & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

b{tanla yeasit@tarab siafa,mfrgm "afar ati(DutyDemanded)­
(i) (Section)~ 11DWcfQdf.:rmmf~;
(ii) farnreaa@z fezal1ft,
(iii) @feefuitau 6haa2aft.

~ "tiq -crcf ullTT ''ffimf '3ftf@' ~~-crcf urm6l geari, srfl atfeaah hRu qarfat
farre.

Er an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
'°' -a.~;:;,,~~,">f i;;onfirmed by the Appellate Commissioner would have to' be pre-deposited,f£ ·+.- - \

-ltJ -·"'"°. ~ 1· 0",:~rovided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
/J"'l t\~~) lrwted that the pre-deposit is a mandatory condition for filing appeal beforeI~.. et~ J;C}}JSTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86% ...... .... i...9f the Finance Act, 1994)

~........0 * ·0~,... · < Onder Central Excise and Service Tax, "Duty demanded" shall include:
* (i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr rrark uR afterfraur#war iizes srrar zyesuravs faaRa gt at infau zgyea
W 10% W@"RW '3ITT" "GJ'ITT 'ij5c@' cf(J6 Rt,11ma ITT oqaush 1o% W@"RW cJft 'GIT~ WI

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



A F.No. GAPPL/COM/STP/3897/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Suresh Gopilal Kudiya, Steel Town

Compound, Opp. Nova Petrochemicals, Bavla Road, Changodar, Ahmedabad (hereinafter

referred to as "the appellant") against Order-in-Original No. 84/AC/D/2021-22/KMV dated

30.03.2022 issued on 31.03.2022 (hereinafter referred to as "the impugned order") passed by

The Assistant Commissioner, CGST Division-IV, Ahmedabad North (hereinafter referred to

as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AMCPK8105G. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned

substantial income during the FY 2014-15, which was reflected under the heads "Sales I

Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 1941, 194H, 194J (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Fmm 26AS, for the said period.

The appellant, vide their letter dated 21.09.2020, had submitted the documents viz. Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS for the FY 2014-15. On

scrutiny of the documents submitted by the appellant, it is observed that the appellant has

shown service income of Rs. 22,36,679/- in their Profit & Loss Account under the head

Loading, unloading and labour work for the FY 2014-15. However, the appellant not

provided any reason for non-obtaining Service Tax Registration and non-filing of ST-3
returns.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/7-55/Suresh

Gopilal/2020-21/TPD/UR dated 28.09.2020 demanding Service Tax amounting to Rs.

2,76,454/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section

78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount of

Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,76,454/- was

confirmed under proviso to Sub-Section ( 1) of S ce Act, 1994 along with
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F.No. GAPPL/COM/STP/3897/2023-Appeal

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 2,76,454/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77( 1 )(a) of the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was imposed on the appellant
'under Section 77(1)(c) of the Finance Act, 1994; and (iv) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on 04.07.2023 along with an application for
condonation of delay.

4. On going through the appeal memorandum, I find that the impugned order was issued

on 31.03.2022 and the same was received by the appellant on 10.04.2022. The present appeal,

in terms of Section 85 of the Finance Act, 1994, was filed on 04.07.2023, i.e. 389 days late

from the last date of filing the appeal. The appellant in their application of condonation of

delay inter alia stated that he is individual and only person to handle the matter and educated

up to middle class, therefore, not known the facts and procedure of service tax matter, hence,
could not file the appeal in time.

5. It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period of one month thereafter, if he

is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).-

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date of receipt of the
decision or order of such adjudicating authority, relating to service tax, interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent ofthe President:

Provided that the Commissioner ofCentral Excise (A he is satisfied that
the appellant was prevented by sufficient cause from eal within the

5



F. No. GAPPL/CdM/STP/3897/2023-Appea I

aforesaidperiod ofthree months, allow it lo be presented within afurtherperiod ofthree
months.

(3A) An appeal shall be presented within two months from the date ofreceipt of the
decision or order ofsuch adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President, relating to service tax, interest or penalty
under this· Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period oftwo months, allow it to be presented within afurther period ofone
month."

5.1 I find that in terms of Section 85, the iimitation period of two months for filing the

appeal in the present cases starts from I 0.04.2022 and the appellant were required to file the

appeal on or before 10.06.2022. However, the appeal was filed on 04.07.2023, i.e. 389 days

late from the last date of filing the appeal, which is beyond the period of one month which the

Commissioner (Appeals) may condone. Therefore, I reject the said appeal considering Section .

85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the
condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed by the appellant on the grounds of
limitation.

The appeal filed by the appellant stands disposed of in above terms.

&Ma>
a»+.lf%.

Commissioner (Appeals)

Attested

(R.aaniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST
To,

MIs. Suresh Gopilal Kudiya,
Steel Town Compound,
Opp. Nova Petrochemicals,
Bavla Road, Changodar,

6

pate: J/8/0/2

j

Appellant



-sere2
·•.ti : 2z:

I ·•

Ahmedabad

The Assistant Commissioner,
COST Division-IV,
Ahmedabad North
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Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST Division-IV, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5) Guard File

~file

.)
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